T.C. Meno. 2010-68

UNI TED STATES TAX COURT

RI CHARD ENRI QUE ULLQA, Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket Nos. 2053-09, 4514-009. Filed April 6, 2010.

P recei ved wages and other inconme in 2003-2006
fromthird-party payers who reported the incone to the
IRS. P filed untinely “zero returns”, reporting no
income and no tax liability. Pursuant to |I.R C
sec. 6020(b), R prepared substitutes for returns for
2003- 2006 on the basis of the third-party payer
informati on and i ssued notices of deficiency
determ ning taxes owed and additions to tax under
| . R C. secs. 6651(a)(1l) and (2) and 6654(a). P filed
petitions and contends that the third parties are not
“val id payers” because they do not reside in Puerto
Rico, the Virgin Island, Guam or Anerican Sanpa, See
. R C. sec. 3121(e)(2), and that therefore he owes no
incone tax. P and R cross-noved for sunmary judgnent.

Held: Ris entitled to summary judgnent as to P's
l[tability for incone tax on his wages and other incone
and his liability for additions to tax under |I.R C
sec. 6651(a)(1l) and (2) for all 4 years 2003-2006.
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Held, further: Ris entitled to sumary judgnent
as to PPs liability for the I.R C. sec. 6654(a)
addition to tax for 2004-2006 but not for 2003.

Held, further: A penalty of $5,000 will be
i nposed against P under I.R C. sec. 6673 for his
mai ntai ning frivol ous positions.

Ri chard Enrique Ul oa, pro se.

Jessica Browde, for respondent.

VEMORANDUM OPI NI ON

GUSTAFSON, Judge: The Internal Revenue Service (IRS) issued
to petitioner Richard Enrique Ul oa four statutory notices of
defi ci ency pursuant to section 6212,! showing the IRS s
determ nation of the follow ng deficiencies in incone tax and
acconpanying additions to tax for failure to file under section
6651(a)(1), failure to pay under section 6651(a)(2), and failure
to pay estimted taxes under section 6654 for tax years 2003

t hrough 2006:

1Unl ess otherwi se indicated, all citations of sections refer
to the Internal Revenue Code of 1986 (26 U.S.C. ), as anmended, and
all citations of Rules refer to the Tax Court Rules of Practice
and Procedure.
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Additions to Tax
Year Deficiency Sec. 6651(a)(1) Sec. 6651(a)(2) Sec. 6654

2003 $22, 515 $2, 257. 43 $2, 508. 25 $223. 10
2004 63, 486 12, 891. 60 11, 745. 68 1, 622. 23
2005 19, 603 4, 410. 68 2,842. 44 786. 32
2006 28, 217 4, 490. 55 1, 696. 43 901. 06

M. Uloa brings this case pursuant to section 6213(a),
asking this Court to redeterm ne those deficiencies and additions
to tax. The case is currently before the Court on the parties’
cross-notions for summary judgnent. For the reasons expl ai ned
below, we will deny M. Uloa s notion, grant respondent’s notion
in large part, and inpose on M. Uloa a penalty pursuant to
section 6673(a).

Backgr ound

The following facts are based on M. Ul oa s pleadings and
other filings in this case and on the assertions in respondent’s
noti on papers that are supported in accordance with Rule 121 and
as to which M. Uloa did not raise any genuine issue of materi al
fact. At the time he filed his petitions, M. Uloa clainmd an
address in New York State.

M. Uloa' s | ncone

In 2003 M. Ul oa received wages totaling $104, 424--i.e.,
$99, 224 from Candl e Corporation and $5, 200 from anot her payer
named R chard Ul oa, perhaps a relative. Fromthose wages only

$12, 482 had been w thheld as Federal inconme tax. Feder al
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| nsurance Contributions Act tax (FICA tax) was also withheld from
hi s wages, pursuant to sections 3101 and 3102. He al so received
in 2003 rental incone of $2,538 from Al mar Rental s.

In 2004 M. Ul oa received wages totaling $131, 449--i.e.,
$73,031 from Candl e Corporation, $54,018 from|BM and $4, 400
fromthe other Richard Uloa. Fromthose wages only $6, 190 had
been withhel d as Federal incone tax. He had submtted to IBMin
2004 a Form W4, Enpl oyee’s Wthhol ding All owance Certificate,
reporting hinself exenpt frominconme tax wthholding. This
subm ssion presumably accounts for the small anpunt of incone tax
wi t hhol di ng ($3,371) fromhis | BMwages. The record does not
show his Form W4 subm ssion to Candl e Corporation. FICA tax was
also withheld fromhis wages. M. Ul oa also received in 2004
proceeds of $105,000 fromthe sale of real estate in Florida (as
reported on Form 1099-S, Proceeds From Real Estate Transacti ons,
by American United Title Conpany), interest inconme of $38, and
qgual i fied dividends of $11.

In 2005 M. Ul oa received wages totaling $97,680--i.¢e.,
$96, 580 fromI|BM and $1, 100 fromthe other Richard Uloa. FICA
tax was withheld fromhis wages, but zero Federal inconme tax was
wi thheld. M. Uloa submtted to IBMin Novenber 2004 a Form W4

reporting 20 allowances;? and that subm ssion and his prior claim

2Under section 3402(f) an enpl oyee may cl ai m exenptions for
hi msel f, his spouse, and his dependents that reduce the anmount of
(continued. . .)
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of being exenpt fromw thhol di ng apparently account for the non-
wi thhol ding fromhis | BMwages. He also received in 2005
interest incone of $70 and qualified dividends of $100.

In 2006 M. Ul oa received wages fromIBMtotaling $110, 794.
Beginning in July 2006, he submtted a series of Forms W4 on
which he first clainmed 99 all owances, then clained 4 all owances,
then claimed 5 all owances, and then (in | ate Novenber) clained to
be exenpt fromw thhol ding. However, on August 31, 2006, the IRS
instructed IBMto withhold tax on the basis of three all owances,
and IBMinformed M. U loa that a change to three all owances
woul d be reflected in his pay statenent of October 1, 2006. From
his 2006 | BM wages, $8, 259 was wi thheld as Federal incone tax.
FICA tax was also withheld fromhis wages. M. Ul oa also
received in 2006 profits fromthe sale of securities of $15, 483,
di stributions froma partnership of $2,893, and interest income
of $63.

M. Uloa' s Subm ssions to the IRS

M. Uloa did not file a tinely Federal incone tax return
for any of the years 2003 through 2006. It was not until
February 2007 that M. U loa submtted to the IRS purported

returns for 2003 (on Form 1040X, Anmended U.S. Individual |ncone

2(...continued)
i ncone tax w thholding. Under section 3402(m an enpl oyee may
further reduce his Federal inconme tax w thhol ding by claimng
“al |l owances” that correspond to his estinmated deductions and
credits for the year
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Tax Return) and for 2004 and 2005 (on Form 1040, U.S. I ndividual
| nconme Tax Return); and in June 2007 he submtted to the IRS a
purported return for 2006 (on Form 1040). Each of the purported
returns reported zero inconme and zero tax liability. Each of the
purported returns claimed a refund resulting from “Excess soci al
security * * * tax withheld”, in an anmount that was equal to or
greater than the entire wthholding of the “social security”
portion of FICA tax (under section 3101(a)) and that, for 2003
and 2005, apparently included the “hospital insurance” or
Medi care portion of FICA tax (under section 3101(b)), although
t he anount cl ai med does not correspond precisely to the
wi t hhol di ng as reported by the payers.

On the Form 1040X for 2003, M. Ul oa gave the foll ow ng
“Expl anati on of Changes to |Incone, Deductions, and Credits”:

Line 1. Oiginal W2 Fornms attached to our subm ssion

of 2004 Form 1040 were in error. No IRC

section 3401(a) “Wages” were received by either party

affiliated wwth either this or the original return

Need | explain the changes that occur to Lines 3, 5, 6,

and 10 through the application of basic math and
readi ng conprehension skills?

SM. Uloa s Form 1040X refers to a prior “subm ssion of
2004, as if he were filing an anended return for 2004, not 2003;
and Form 1040X is the formused for an anended return. However,
the record shows no evidence (and M. Ul oa nakes no all egation)
that any form (such as Form 1040) was submtted for 2003 before
the Form 1040X, and the Form 1040X for 2003 does claima refund
of income tax withholding in an anmount that was actually w thheld
for 2003. W therefore conclude that the Form 1040X was
submtted for 2003, as it states.
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To each of the purported returns M. Ul oa attached one or
two Fornms 4852, Substitute for Form W2, Wage and Tax Statenent,
on which he reported that he had received an “incorrect” Form W2
from Candl e Corporation in 2003, fromIBMin 2005 and 2006, and
fromboth payers in 2004. On the Forns 4852 he stated anounts of
i ncone tax, Social Security tax, and Medi care tax as havi ng been
wi t hhel d, and the anmounts approxi nate those that the payers
reported on Forms W2. However, on the Forns 4852 M. U loa |eft
bl ank Iines 7a (“Wages, tips, and other conpensation”), thus
indicating his position that the correct wage anounts were zero,
rather than the substantial anounts that the payers had reported.

Adm ni strative Action

The RS did not treat M. Uloa s zero returns as proper tax
returns. Rather, pursuant to section 6020(b), the IRS prepared
for M. Uloa (and an IRS official signed) a substitute for
return (SFR) for 2003 on August 29, 2008, and SFRs for 2004,
2005, and 2006 on Septenber 2, 2008. The IRS then issued, in
Cct ober and Novenber 2008, separate notices of deficiency to
M. Uloa for 2003, 2004, 2005, and 2006. The SFRs and the
notices of deficiency all treated as income to M. Ul oa the

anounts reported by his enployers and other third-party payers.



Proceedi ngs in This Court

M. Uloa tinely filed petitions in this Court chall enging
the deficiencies and additions to tax for all four years: his
petition for 2003, 2005, and 2006 in docket No. 2053-09 and his
petition for 2004 in docket No. 4514-09. The Court consoli dated
the cases by order and served notice that the cases were
scheduled to be tried at the session beginning January 11, 2010,
in New York City.

On Decenber 8, 2009, respondent filed in each case a notion
for summary judgnment and for inposition of a penalty under
section 6673(a). The Court then issued its order of Decenber 14,
2009, which stated in part as foll ows:

On Decenber 8, 2009, respondent filed notions for
summary judgnent in each of the two consolidated cases.
W t hout prejudging the notions, the Court advises
petitioner Richard Enrique Uloa that, if the notions
are correct, it appears that M. Ul oa has nmade
frivolous argunments in this case. The Court warns
M. Uloa that if this is correct, and if he persists
in making frivol ous argunents, then he will be liable
for a penalty of up to $25,000 pursuant to 26 U. S.C
sec. 6673.

In view of the foregoing, it is

ORDERED t hat, no later than Decenber 28, 2009
(which is also the due date for exchange of exhibits
and subm ssion of pretrial nmenoranda identifying
W tnesses), M. Uloa shall file with the Court and
serve on respondent a response to respondent’s notions
for summary judgment. It is further

ORDERED t hat respondent’s notions for sunmary
judgnment will be the subject of a hearing at the trial
calendar to be called at the Court’s session conmenci ng
January 11, 2010, in New York Cty, New YorKk.
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M. Uloa filed an opposition and his own cross-notion for
summary judgnent in each case on Decenber 31, 2009. Each of his
oppositions states, “lI respectfully request the indul gence of
this court as I amnot schooled in law. This is provided by
t he precedent set by Haines vs. Kerner at 404 U.S. 519.”*% Each
of his notions begins--

Comes now Ri chard-Enrique Ul oa, Secured Party-
Creditor, by special visitation and not appearing
generally, before this court seeking a renedy in
Admralty as is provided by “The Saving to the Suitors
C ause” at USC 28-1333(1).!% | amstanding in ny
unlimted comrercial liability as a Secured Party-
Creditor and request that the officers of this court do
the sane. * * *

* * * * * * *

[ T] he Respondent has not proved that the Docunents
purporting to be w2's have a valid payer, or were
issued by a valid payer. * * * [S]ince the one and
only issue that needed addressing was and is the
purported w2 docunents and was NEVER RESPONDED t o by
t he Respondent, therefore naking ny case that the
purported W2 are not valid docunents, and therefore
the Service cannot procedurally nove into an

Exam nation and issue a Deficiency. You cannot coll ect
two hundred dollars w thout passing Go, or get to

t axes, incone and wages unless you address this, basic

‘M. Uloa also repeats his mantra that he is “not school ed
inthe law in (a) an unagreed “Stipul ation of Facts” that he
submtted unilaterally and that the Court filed as his pretrial
menor andum on Decenber 31, 2009; (b) his affidavits in support of
his cross-notions for summary judgnent, filed Decenber 31, 2009;
and (c) an objection, filed January 4, 2010, to the affidavit
submtted in support of respondent’s notions for summary
judgnent. The case he cites--Haines v. Kerner, 404 U S. 519
(1972)--is discussed below in part |V.

Title 28 U.S.C. section 1331(1) (2006) gives jurisdiction
only to the Federal District Courts, and not to the Tax Court.
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docunent issue, which thus far, Respondent FAILED to
address and has avoi ded.

Wth his notions M. Ul oa submtted papers show ng that the
entities that had paid hi mwages and ot her incone anmounts in the
years at issue were authorized to do business in New York and

California--evidently making them in his view, not “valid

payers”. His papers included his own affidavits, which state:
8. As a non-privileged private-sector!® worker, |
received NOTHI NG in the way of “wages,” as defined
at |RC Section 3401(a). | amsure you are well

aware that Form 4852 entitled, in pertinent part,
“Substitute for Form W2, Wage and Tax Statenent,”
is the IRS s owmn formfor correcting erroneous
information returns purporting as W2's.

9. | deny participating in any activity as an officer
or enpl oyee of a corporation,!” or a nmenber or
enpl oyee of a partnership, or as any other
i ndi vidual in an enterprise, who as such officer,
enpl oyee, nenber, or other individual in an
enterprise is under the duty to performthe act of
filing tax returns.

10. | deny participating in any activity as an officer
or enpl oyee of a corporation, or a nenber or
enpl oyee of a partnership, or as any other
i ndi vidual in an enterprise, who as such officer,
enpl oyee, nenber, or other individual in an
enterprise that makes ny [sic] liable for any tax
on i ncone.

M. Uloa s identification of hinself as a “private-sector
wor ker” evidently alludes to the frivolous position that only
Federal enpl oyees are subject to incone tax. See Rev. Rul.
2006-18, 2006-1 C.B. 743.

'M. Uloa s denial of participation in a corporation,
partnership, or enterprise may be an allusion to the frivol ous
argunent that an individual is not a person subject to tax. See
Rev. Rul. 2007-22, 2007-1 C.B. 866. In any event, such
participation is not a precondition to incone tax liability.
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11. | expressly reserve the exclusive right to

determine the value of ny tine,!® and other of ny
val uabl e resources, for any purpose what soever at
any tinme in the future * * *,

The Court and the parties held a tel ephone conference on
January 5, 2010, and these cases were called fromthe cal endar on
January 11, 2010, at which tinme the Court heard argunent on the
parties’ cross-notions for summary judgnent. Respondent argued
that M. Ul oa should be held liable for tax on his wages and
ot her incone reported to the IRS by the payers and |liable al so
for the additions to tax. M. Ul oa argued:

[1]f you go by the definition on Section 3121, okay, of

26 USC, there are several tests that have to neet that

criteria for an Anerican enpl oyer, okay? So none of

those tests are nmet by these conpanies [i.e.,

M. Uloa s enployers and ot her payers].

So that’'s the only argunent that I’mbringing into
-- and they [i.e., the IRS] haven’t proved ot herw se

8. U loa' s assertion about the value of his tinme evidently
alludes to the frivolous position that a wage earner is allowed a
deduction for his basis in his time and effort, nmeasured by its
val ue. See Carskadon v. Comm ssioner, T.C Meno. 2003-237
(“Petitioners assert that petitioner’s wages are not taxable
because the Code, which states exactly what is taxable, does not
specifically state that ‘tinme reinbursenent transactions’, a term
of art coined by petitioners, are taxable. However, the Code
does not Iimt gross incone to the list provided in section
61(a). Goss incone neans all income from whatever source
derived. Sec. 61(a). Petitioners’ argunents conpletely
di sregard the definition of gross incone”). Courts have
consistently held that conpensation for services rendered
constitutes taxable incone and that taxpayers have no tax basis
intheir labor. Carter v. Conmm ssioner, 784 F.2d 1006, 1009 (9th
Cr. 1986); Adson v. United States, 760 F.2d 1003, 1005 (9th Gr.
1985); United States v. Ronero, 640 F.2d 1014, 1016 (9th Cr
1981); Abranms v. Conmm ssioner, 82 T.C. 403, 407 (1984); Row ee v.
Comm ssioner, 80 T.C 1111, 1119-1122 (1983).
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that this section of code and that these conpanies are
ei ther an Anerican vessel or Anmerican aircraft [or]
even within the United States. They haven't defined
what the United States neans.

H's reference to American vessels and aircraft relates to

section 3121(f), and his conplaint that the I RS had not “defined
what the United States neans” refers to section 3121(e)(2), which
he then cited:

MR, ULLOA: Well, sub-section (a) is -- defines
wages, sub-section (b) defines enploynent, sub-section
(e)(2) defines the United States and section (f)
defines an Anerican enpl oyer.

THE COURT: So (e)(2) is what you' re relying on?
MR ULLOA: (e)(2) is the United States, right.

THE COURT: Okay. It says, the termUnited States
when used in a geographical * * * [sense], includes the
Commonweal th of Puerto Rico, The Virgin Island, Guam
and Anerican Sanoa.

MR ULLOA: Exactly. * * * |t includes that just
those are considered the United States.

THE COURT: So you say that the word “incl udes”
there nmeans includes only --

MR. ULLOA: Only those, right.

THE COURT: Al right. That is a frivolous
position that’s been rejected over and over by the
courts. Do you have anything el se you want to say?

MR ULLOA: Well, that is ny argunent and that’s,
as far as I'’mconcerned, if -- you know, we had a
conversation, a pre-trial conversation [on January 5,
2010], and * * * you were biased about that whol e
situation * * *  * * * | considered your statenent
bi ased because it’'s not a frivol ous argunent.
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M. Uloa then engaged in this colloquy with the Court:

THE COURT: * * * [I]f you re granted a trial,
will you be testifying that you did not receive that
nmoney?

MR ULLOA: No, I'll be testifying that they are
not an Anmerican conpany.

THE COURT: So you admit that you received the
noney?

MR ULLOA: That's irrel evant, Your Honor.
THE COURT: Well, no, | --

MR, ULLOA: W’'re not saying we received noney or
didn’'t receive noney. The only thing we’'re questioning
is the docunent itself. * * *

THE COURT: \What |’ m questioning nowis, did you
receive that noney fromthose payors?

MR ULLOA: | can’'t say that.

THE COURT: Pardon ne?

MR ULLOA: | can’'t say that.

THE COURT: \What do you nean you can’t say that?

MR. ULLOA: That’'s a private matter. | nean
whether | did or not doesn’t matter at all. The
docunent is what matters, what the docunent says.

THE COURT: Well, what matters is the fact about
how much i ncome you received that year. That's what |
have to find. And unless you intend to show that you
didn’'t receive the noney, then | have no basis for
finding in your favor. What you want to prove instead
is that you have a quibble with the paperwork. But
since you' re not going to disprove that you received
the noney * * * | don’t know how | could find in your
favor even if we agreed that we didn't |ike the
paper wor K.

MR, ULLOA: Then, Your Honor, then you have to
rule for themand 1’1l bring it up on appeal.
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The Court then took the parties’ notions under advisenent.

Di scussi on

Summary Judgnment St andar ds

Where the pertinent facts are not in dispute, a party may
move for summary judgnent to expedite the litigation and avoid an

unnecessary trial. Fla. Peach Corp. v. Conm ssioner, 90 T.C

678, 681 (1988). Rule 121 provides for sunmary judgnent in terns
equi valent to Rule 56 of the Federal Rules of Civil Procedure.
Summary judgnent may be granted where there is no genuine issue
as to any material fact, and a decision nay be rendered as a

matter of law. Rule 121(a) and (b); see Sundstrand Corp. V.

Comm ssioner, 98 T.C. 518, 520 (1992), affd. 17 F.3d 965 (7th

Cr. 1994); Zaentz v. Conm ssioner, 90 T.C. 753, 754 (1988). The

party noving for summary judgnent bears the burden of show ng
that there is no genuine issue as to any material fact, and
factual inferences will be drawn in the manner nost favorable to

the party opposing sunmary judgnment. Dahlstromyv. Conmm Ssioner,

85 T.C. 812, 821 (1985); Jacklin v. Comm ssioner, 79 T.C. 340,

344 (1982). However, Rule 121(d) provides:

When a notion for summary judgnent is nmade and
supported as provided in this Rule, an adverse party
may not rest upon the nmere allegations or denials of
such party’s pleading, but such party’s response, by
affidavits or as otherwi se provided in this Rule, nust
set forth specific facts showing that there is a
genui ne issue for trial. * * *
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In conpliance with Rule 121(b), respondent nmade and supported a
show ng that M. Ul oa received incone reported to the IRS by his
enpl oyers and ot her payers. M. U oa opposed the notion but did
not controvert the facts. The Court specifically encouraged him
to do so during the tel ephone conference of January 5, 2010; and
at the hearing on January 11, 2010, the Court asked M. Ul oa
whet her he had received the noney reported by the payers.
M. Uloa declined to nake any assertion about his receiving or
not receiving the noney because “[t]hat’s a private matter”.

Respondent’ s statenent of facts is therefore uncontroverted
and is accepted for purposes of ruling on the notion, |eaving us
to decide whether M. Uloa is exenpt fromtax on the noney he
recei ved because the entities that paid himwere, he says, not
“val id payers”

1. M. Uloa's Mtion for Summary Judgnment

M. U loa argues that the RS s determ nation of tax
deficiencies nust not be sustained because respondent has not
shown that the Forns W2° reporting the income were submtted by
“valid payers”--with “valid’” evidently nmeaning in the “United

States” as defined in section 3121(e)(2). The definition of

°One of the largest incone itens at issue here is proceeds
of $105,000 that M. Ul oa received in 2004 fromthe sale of rea
estate in Florida, as reported by Anmerican United Title Conpany.
The proceeds were reported not on Form W2 but on Form 1099-S,
and a real estate sale transaction would not inplicate an
enpl oynment relationship pertinent to section 3121.



- 16 -
“enpl oynent” in section 3121(b) uses the phrases “within the
United States”, “of the United States”, and “in the United
States”; and section 3121(e)(2) provides that--
(2) United States.--The term*“United States” when

used in a geographical sense includes the Commonweal th

of Puerto Rico, the Virgin Islands, Guam and Anerican

Sanpa. [ Enphasi s added. ]
M. Ul oa proposes that “includes” here neans “includes only”, so
that for tax purposes “the United States” fails to include the 50
States that actually constitute the United States.

This is a thoroughly discredited and frivol ous argunent.

See United States v. Collins, 920 F.2d 619, 629 (10th G r. 1990)

(citing Brushaber v. Union Pac. R R, 240 U. S 1, 12-19 (1916),

and noting that the Suprene Court has recognized that the

“si xteenth anendnent authorizes a direct nonapportioned tax upon
United States citizens throughout the nation, not just in federal
encl aves”); Rev. Rul. 2006-18, 2006-1 C. B. 743. Section 3121
pertains to enploynent taxes!® (which are not at issue in this
case involving a deficiency in incone tax); and, to state the
obvi ous, section 3121(e)(2) sinply clarifies that the “United
States” does include, for enploynent tax purposes, areas that

m ght not otherw se be thought to fall wthin the United States

10Section 3121(e) provides that its definitions are “[f]or
purposes of this chapter” (enphasis added)--i.e., chapter 21
(Federal Insurance Contributions Act, sections 3101-3128). An
equi val ent definition appears in section 3306(j) for purposes of
chapter 23 (Federal Unenploynent Tax Act, sections 3301-3311).
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(Puerto Rico, the Virgin Islands, Guam and Anerican Sanpba). The
definition does not thereby exclude the 50 States fromthe United
St at es.
M. Uloa s notion nust be deni ed.

I11. Respondent’s Mdtion for Summmary Judgnment

A | nconme Tax

M. Uloa s legal theory has no nerit, and he nust pay
i ncone tax on his incone. As we noted above in part |,
respondent supported his assertions that M. Ul oa received noney
fromenpl oyers and others, and M. Ul oa did not even deny the
assertions, nmuch |less submt evidence to raise any genui ne issue
of material fact.

M. Ul oa does not cite section 6201(d), but it bears
mention here, where the sufficiency of third-party payer
information is at issue. The statute reads:

In any court proceeding, if a taxpayer asserts a

reasonabl e dispute with respect to any item of incone

reported on an information return filed with the

Secretary under subpart B or C of part Il of

subchapter A of chapter 61 by a third party and the

t axpayer has fully cooperated with the Secretary

(it ncluding providing, within a reasonabl e period of

time, access to and inspection of all w tnesses,

i nformati on, and docunents within the control of the

t axpayer as reasonably requested by the Secretary), the

Secretary shall have the burden of producing reasonabl e

and probative information concerning such deficiency in

addition to such information return.

Id. This case does involve information reported on “information

return[s]” fromthird parties, such as |IBM and Candl e
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Corporation. |If M. Uloa had successfully invoked
section 6201(d), then respondent could not have prevail ed by
relying on the third-party reporting but would al so have been
required to “produc[e] reasonable and probative information
concerni ng such deficiency in addition to such information
return”. !

But section 6201(d) does not help M. Uloa. The statute

applies only if the “taxpayer asserts a reasonable dispute with

respect to any itemof incone”. (Enphasis added.) M. Ul oa
does not dispute that he received the inconme; on that critical
point he is silent. He nmakes only a frivol ous argunent--by
definition, not a “reasonabl e dispute”--and thus cannot
successfully invoke section 6201(d). His receipt of inconme has
been supported as Rule 121 requires and has not been effectively
di sputed, and he is liable for tax on that incone.

B. Additions to Tax

Pursuant to section 7491(c), the Comm ssioner bears the

burden of production and nust produce sufficient evidence show ng

1Because M. Uloa fails to nmeet the threshold requirenent
for invoking section 6121(d), we do not reach the issue of
whet her, if he could invoke it, respondent could nevert hel ess
carry the “burden of producing reasonable and probative
i nformati on concerning such deficiency in addition to such
information return”. Respondent’s subm ssion in support of his
notion does rely on information returns, but not solely on those
information returns. Rather, respondent obtained and submtted
payroll information fromI|BM and Candl e Corporation, and
M. Uloa did not dispute its authenticity or accuracy.



- 19 -
the inposition of an addition to tax or penalty is appropriate in
a given case. Once the Conm ssioner neets this burden, the
t axpayer must cone forward with persuasive evidence that the
Comm ssioner’s determnation is incorrect. Rule 142(a); H gbee

v. Comm ssioner, 116 T.C. 438, 446-447 (2001).

1. Section 6651(a)(1)

The notices of deficiency also reflect the determ nati on of
additions to tax under section 6651(a)(1) for M. Uloa s failure
to file his income tax returns when due. Section 6651(a)(1)
aut hori zes the inposition of an addition to tax for failure to
file atinmely return unless the taxpayer proves that such failure
was due to reasonabl e cause and was not due to wllful neglect.

See United States v. Boyle, 469 U S. 241, 245 (1985). Respondent

met his burden of production under section 7491(c) by show ng
that M. Uloa s only “returns” were not returns at all but were
lists of zeroes. To determ ne whether a taxpayer has filed a
valid tax return, we follow the test enunciated in Beard v.

Comm ssioner, 82 T.C. 766, 777 (1984), affd. 793 F.2d 139 (6th

Cr. 1986), under which, “First, there nust be sufficient data to
calculate tax liability; second, the docunent nust purport to be
a return; third, there nust be an honest and reasonabl e attenpt
to satisfy the requirenents of the tax law, and fourth, the

t axpayer nust execute the return under penalties of perjury.”

M. Uloa s zero returns fail at |least two of these tests: Hi s
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zero returns do not have “sufficient data to calculate a tax
l[iability”, and they do not constitute “an honest and reasonabl e
attenpt to satisfy the requirenents of the tax law'. On the
contrary, they omt his inconme entirely. H s docunents
constitute sonme sort of a protest against the tax |law, not an

attenpt to conply with it. See Cabirac v. Conmm ssioner, 120 T.C.

163, 169 (2003) (“The majority of courts, including this Court,
have held that, generally, a return that contains only zeros is
not a valid return”). M. Uloa did not file a valid return for
any of the years in issue. Therefore, the failure-to-file
additions to tax wll be sustained.

2. Section 6651(a)(2)

Section 6651(a)(2) inposes an addition to tax “[i]n case of
failure * * * to pay the anbunt shown as tax on any return”.
Thi s addition does not accrue unless a tax amount is “shown on” a
return, so the Conmm ssioner nust introduce evidence that the tax
was shown on a Federal inconme tax return to satisfy his burden of

production under section 7491(c). Cabirac v. Conm ssi oner,

supra. Wen a taxpayer has not filed a return, the section
6651(a)(2) addition to tax may be inposed if the IRS prepared a
substitute for return (SFR) that neets the requirenents of

section 6020(b). \Wheeler v. Conm ssioner, 127 T.C. 200, 208-209

(2006), affd. 521 F.3d 1289 (10th Cr. 2008). The statute

provi des:
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SEC. 6020(b). Execution of Return by Secretary.--
(1) Authority of Secretary to execute return.--1f
any person fails to nmake any return required by any
internal revenue |aw or regul ation nmade thereunder at
the tinme prescribed therefor, or makes, willfully or
otherwi se, a false or fraudulent return, the Secretary
shall make such return fromhis own know edge and from
such informati on as he can obtain through testinony or
ot herw se.
(2) Status of returns.--Any return so nmade and
subscri bed by the Secretary shall be prima facie good
and sufficient for all |egal purposes.
In this case, the I RS has shown the preparation of SFRs that were
made fromthe information the I RS obtained and were subscri bed by
an | RS enpl oyee as agent of the Secretary. Respondent has net
hi s burden of production, and the additions to tax under
section 6651(a)(2) will therefore be sustained.

3. Section 6654(a)

Because M. Ul oa sonetines clai med exenption from
wi t hhol di ng and at other tinmes clainmed numerous “all owances” to
reduce his withholding, his tax was substantially underw t hhel d.
Section 6654 inposes an addition to tax on an individual taxpayer
who underpays his estimated tax. A taxpayer has an obligation to
pay estimated tax for a particular year if he has a “required
annual paynent” for that year. Sec. 6654(d). A “required annual
paynment” is defined in section 6654(d)(1)(B) as:

t he | esser of--

(i) 90 percent of the tax shown on the

return for the taxable year (or, if no returnis
filed, 90 percent of the tax for such year), or
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(1i) 100 percent of the tax shown on the
return of the individual for the precedi ng taxable

year.

Clause (ii) shall not apply if * * * the individual did
not file a return for such precedi ng taxable year.

Thus, the Comm ssioner’s burden of production under section
7491(c) requires himto produce, for each year for which the
addition is asserted, evidence that the taxpayer had a required
annual paynent under section 6654(d); and in order to do so he
must denonstrate the tax shown on the taxpayer’s return for the
precedi ng year, unless he can show that the taxpayer did not file

a return for that preceding year. Wheeler v. Conm Ssioner, supra

at 210-212.

For 2002--i.e., the “preceding taxable year” for taxable
year 2003--the transcript submtted with respondent’s notion
appears to show that a return was filed, and for purposes of
Rule 121 we therefore assune that M. Uloa filed a 2002 return.
On that assunption, in order to obtain summary judgnment as to the
section 6654(a) addition for 2003, respondent was obliged to show
under section 6654(d)(1)(B) a “required annual paynent”
consisting of “the lesser of * * * 90 percent of the tax” for
2003 or “100 percent of the tax shown on the return” for 2002.
The codes and anobunts on the transcript may reflect the anmount of
tax showmn on M. Uloa s 2002 return, but we cannot interpret the

coded transcript with any confidence. Factual inferences nust be
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drawn in the manner nost favorable to the party opposing sunmary
judgnent, and in that light we are unable to conplete this
conputation.'? There is therefore a genuine issue of material
fact as to the $223.10 addition to tax under section 6654 for
2003, and respondent’s notion will be denied in that respect.
The section 6654 addition to tax for 2003 will therefore proceed
to trial or other disposition.

However, we have already found that M. U loa s zero returns
for the taxable years 2003 through 2006 were not qualifying tax
returns, so for the second, third, and fourth of those years--
2004, 2005, and 2006--respondent has shown for each year that
M. Uloa did not file a return for the preceding year.
Consequently, respondent has carried his burden of production
under section 7491(c) with respect to the section 6654 addition

for 2004, 2005, and 2006.

12See Barnes v. Commi ssioner, T.C Menb. 2010-30 (slip op.
at 13-16) (“notably absent fromthe array of docunments attached
to respondent’s notion for sunmary judgnent is a Form 4340,
Certificate of Assessnents, Paynents, and O her Specified
Matters. * * * Unlike many of the printouts fromrespondent’s
conputer systemthat were attached to respondent’s notion for
summary judgnent, a Form 4340 is normally a readabl e and
under st andabl e hi story of transactions and events concerning a
t axpayer’s account for a particular taxable period. * * * The
Chi ef Counsel for the IRS recognized this and has instructed his
attorneys as follows: ‘A certified copy of an updated Form 4340
transcript should also be submtted with all sunmary judgnment
nmotions’” (quoting Chief Counsel Notice CC 2009-010 (Feb. 13,
2009))).
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The section 6654 addition to tax is mandatory unl ess the
t axpayer can place hinmself within one of the conputationa

exceptions provided for in subsection (e) thereof. G osshandler

v. Comm ssioner, 75 T.C 1, 20-21 (1980). M. Ul oa has not nade

any showi ng that any of the conputational exceptions to section
6654 applies. Accordingly, we will grant sumrary judgnent to
respondent on the issue of M. Uloa s liability for the addition
to tax under section 6654 for the years 2004, 2005, and 2006.

| V. Penalty Under Section 6673(a)

Section 6673(a) (1) authorizes the Tax Court to inpose a
penalty not in excess of $25,000 whenever it appears that
proceedi ngs have been instituted or maintained by the taxpayer
primarily for delay or that the taxpayer’'s position in such
proceeding is frivolous or groundless. A position maintained by
the taxpayer is “frivolous” where it is “contrary to established
| aw and unsupported by a reasoned, col orable argunent for change

inthe law.” Coleman v. Conmm ssioner, 791 F.2d 68, 71 (7th G

1986); see al so Hansen v. Conm ssioner, 820 F.2d 1464, 1470 (9th

Cir. 1987) (section 6673 penalty upheld because taxpayer shoul d
have known claimwas frivolous). The statute grants the Court
di scretion in deciding whether to inpose the penalty. See

Neonat ol ogy Associ ates, P.A. v. Conm ssioner, 115 T.C 43, 102

(2000), affd. 299 F.3d 221 (3d Gir. 2002).
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Respondent proposes that we inpose such a penalty on M.
Uloa. W will do so. M. Uloa s position is indeed frivol ous,
as we showed above in part Il, and he persisted in maintaining
that position after he was warned of the section 6673 penalty not
only by his opponent’s sunmary judgnment notion but also by the
Court, both in its order of Decenber 14, 2009, and in the
t el ephone conference on January 5, 2010. W wll inpose a
penalty of $5,000. 1

It is true, as M. Uloa urged four tinmes in his notion
papers, that he is “not schooled in the law . He nmakes this
assertion to request a benefit (the *indul gence” of the Court),
but in fact it is detrinental to himhere. M. Uloa truly is
not schooled in the law, but his admtted awareness of this fact

did not cause himto show any reserve or caution in making and

BM. Uloa' s liability for the penalty for maintaining a
frivolous position is unaffected by our inability to resolve the
estimated tax addition to tax under section 6654 for 2003.

Docket No. 2053-09 will remain open pending resolution of the
section 6654 addition for 2003. On the other hand, we resolve
docket No. 4514-09 today; and while we could inpose the penalty
in both cases, we will exercise our discretion and require

M. Uloa to pay a $5,000 penalty in docket No. 4514-09 only.

¥'n this connection M. U loa cites Haines v. Kerner, 404
U S 519 (1972), without explanation. That case involved a
nmotion under Fed. R Cv. P. 12(b)(6) to dismss a petition for
failure to state a claim The petition had been filed by a
pro se prisoner, and the Court observed that “the all egations of
the pro se conplaint” are held “to |l ess stringent standards than

formal pl eadings drafted by | awers”. [d. at 520. It so held
for purposes of determ ning whether the petition stated a cause
of action. It certainly did not hold that pro se litigants enjoy

an imunity from sanction when they nmake frivol ous argunents.
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defending his argunents, and it evidently has not made him
receptive of any schooling in the law. Rather, despite his
adm tted ignorance, he is uncurious about contrary authority,
scornful of opposition, and dism ssive of correction.

Moreover, a |lack of sophisticated know edge of the lawis
not really what nmakes M. Ul oa's case problematic. Rather, at
the |l evel of nere common sense, his principal argunent (i.e.,
that “the United States” includes none of the States) is
radically counter-intuitive. H's reasoning, if it can be called
reasoning, bears a fallacy (i.e., that “includes” nmeans “incl udes
only”) that is obvious to anyone fluent in English. M. Uloa
concl uded that he owes no Federal incone tax because neither he
nor his payers resides in Puerto Rico, the Virgin Islands, Guam
or Anmerican Sanva; he nust have noticed that this concl usion
woul d apply equally well to all of his neighbors and fell ow
enpl oyees; yet nost of thempay their taxes every year.

The Tax Court is fully accustoned to--and fully
accommodat i ng of --taxpayers who are not “schooled in the | aw but
nmust represent thenselves. The Court reads their pleadings by

“l ess stringent standards”, Haines v. Kerner, 404 U S. 519, 520

(1972); the Court works to assure that a petitioner’s ignorance
of |l aw or procedure does not result in an unjust decision; the
Court does not penalize good-faith errors. This case, however

i nvol ves not a good-faith error but a wildly inprobable position
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that M. Ul oa must have known was frivolous. M. Ul oa ignored
war ni ngs fromthe Court that his position was frivolous (instead
determ ning, he said, that the Court nust be “biased”) and
stubbornly persisted in that frivolous position. The penalty of
section 6673 is designed to address petitioners who conduct
t hensel ves in this manner.

To reflect the foregoing,

An appropriate order will be

i ssued in docket No. 2053-09.

An appropriate order and

decision will be entered in docket

No. 4514-09.




